Students and professors at the University of Buenos Aires systematically monitor the fulfillment of freedom of information laws in Argentina and the Autonomous City of Buenos Aires (Decreto 1172/3 and Ley 104 CABA).
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Introduction

With over 800 freedom of information requests since 2004 presented by University of Buenos Aires (UBA) students to the Executive branch of the National Government (PEN) and the three branches of the Autonomous City of Buenos Aires (CABA), the project I created to systematically monitor the fulfillment of the national and city freedom of information laws constitutes a continuous and, probably, the most solid exercise of freedom of information rights currently being realized in Argentina. In this struggle, the students, besides familiarizing themselves with a legal tool with the potential of being invaluable in their studies and professional careers, have discovered a wealth of information, ranging from the fact that their relatives have the right to receive free medication to the knowledge that the Ministry of Defense explains the commercial airline transportation crisis with arguments distant from the explanation offered by its Minister to the press.

As part of their study program, hundreds of students of Communication Sciences of the Social Sciences Faculty of UBA face the challenge of dealing with government public servants taking refuge in Presidential Decree 1172/3 and Law 104 of the CABA. Thus, this activity, which recently acquired institutional recognition as an accredited investigation of the Faculty,
 is a real program of monitoring governmental transparency.

History of the initiative

Freedom of information is one of the topics included in the required Right to Information
 course taught in the Communication Sciences degree.

Until the last semester of 2004, this topic, like many others, was approached with an overview of national and international norms protecting this right and the completion of some exercises or practice works with imaginary examples.

I have long been interested in freedom of information, which led me to propose a change in the teaching methodology of this section of the program – with excellent results. I suppose my passion for the topic speaks to my double role as a journalist and lawyer, and that during my time as a public functionary – I was cabinet chief of the Interior Security Secretariat of the national Ministry of Justice between June 2003 and August 2004 – Decree 1172/3
 was passed, regulating this right for Executive branch matters. At that time, soon after reading the norm, I understood its importance, but also its complexity, and I identified multiple challenges to be overcome. Several of them related to the actual functioning of the state and the performance of its public servants, but also others that have to do with the necessity that citizens know and make use of this right for the system of freedom of information to really function.

With this in mind, the students themselves suggested the project of systematic monitoring. The methodological change meant we would no longer work with invented examples, but that each student would request information from PEN authorities and other entities covered by the previously cited decree, or to any of the CABA government bodies, since the 1998 Law 104
, which regulates this right in the context of the Executive, Legislative and Judicial powers of the city’s government. The practical exercise, was first done only in my section of the course, and the following year became a requirement for every student in the course, which has a total of eight sections. The decision was made by then-adjunct professor and current head of the course, Damián Loreti, who especially valued the public university’s potential contributions to improving the implementation of freedom of information norms. 

The objective of this exercise is double: from the pedagogic perspective it seeks to familiarize students with a tool that will be of value in their studies and careers. From the institutional point of view, it aims to exercise and strengthen governmental organisms’ mechanisms of receiving and answering freedom of information requests. Given that Argentines are unfamiliar with this right
 and that its use is still limited (aside from our students’, requests come mainly from the civil society sector and a few journalists), in the course we consider that the realization of this exercise can contribute to initiating a change in the culture of secrecy held for decades by most national and city public servants. According to official statistics from the Sub-secretariat for Institutional Reform and Strengthening of Democracy
 – which do not coincide with other monitoring results – between April 2004 and July 2005, 386 requests for information were presented, of which 370 were answered, though some in partial form and others extemporaneously.

Results and findings of the experience

In the three years since we started this activity, UBA students have presented 816 requests for information, of which at least
 433 have been responded to, about 53 percent. Several requests turned out to be extremely useful for some students, their families and friends, because access to information permitted the exercise of other rights, such as health, in the case of Mariela Salas and Marina Ligorria, who took the class in 2004 and 2006 respectively.

The ministry which received most of the requests was Health, which had 97; followed by Education, with 69; Interior, with 54 and then Economy and Federal Planning with 51 each. These are followed by: Work, with 41; Chief of Cabinet, with 38; Justice, with 34; Foreign Relations with 26 and, finally, with far fewer requests, Social Development, with 18 and Defense and the General Secretariat of the Presidency, with just five each. Besides, the Broadcasting Federal Commission (COMFER) received 23 requests and the National Institute of Cinema and Audiovisual Arts received 11, one more than the Faculty of Social Sciences of the UBA, where the petitioning students study. Thirty-four requests were presented to the Government of the Autonomous City of Buenos Aires and the Buenos Aires Ministry of Health was the local organism that received most of the requests: the 16 requests it received confirmed the specific interest shown by young students in health policies.

Contrary to what one might assume, the great majority of requests did not have to do with corruption, intelligence, defence, national security or secrets of State. 
 Most focused on matters linked to health and education. In many cases they asked for information available on official websites. This shows, on the one hand, a certain general lack of knowledge about what information the government has at the disposal of citizens, and, on the other, that information published on official websites is not simple for the average citizen to find and that the government lacks a proactive attitude towards publicizing public information (except when it carries out targeted campaigns about specific topics, an infrequent occurrence).

Some examples of the requests for official information sought by young students, typically 17 to 20-years-old, presented in 2004 are: what train lines and branches have stopped working since 1993; what public works were carried out in the last five years; how many kidnapping victims were there in the last two years; what is the annual budget the government assigns to the fomentation swim practice; what criteria are used for surveying handicapped people and what subsidies they receive; information about the infant mortality rate (with specific percentages, causes and consequences) in the period between May 2003 and June 2004; the last changes made to the Buenos Aires Código de Convivencia (which regulates petty infractions); the President’s agenda for the week of October 26-30, 2003; 
 if some project was approved to start refurbishing the ex Terrabusi factory on San José (supposed to be the new building for the Faculty of Social Sciences of the UBA); the national child delinquency index from January 2001 through the time of request; the number of paid and unpaid staff at the Hospital J. Fernández of the Autonomous City of Buenos Aires; the annual budget for rural schools in Buenos Aires in 2004 and for national universities in 2005; the annual budget for education; the budget received by the Catholic Church in 2003, the budget assigned to AIDS prevention and free medication for people infected with HIV, and how much has been invested in the construction of the Yacretá dam. 

Two methodologies were used for the requests. There are sections where the students had a class and a subsequent recitation, receiving instruction from the professor in order to correctly formulate their requests. In the remaining classes students have no help in crafting their requests, in order to provide information on how authorities respond to average citizens who do not have expertise or familiarity with legal wording and the specific law. The right to information, recognized expressly in the National Constitution after the 1994 constitutional reform,
 states that each individual has the right to seek, investigate, receive and spread information and ideas of all kinds. For this reason we were interested in watching the official reaction to imperfect requests, with the mistakes or omissions that any person might commit. This allows us to evaluate the attitude taken by public servants when they detect the difficulties members of society have when exercising a constitutional right.

Strong disparity is evident regarding the performance of the ministers and organisms in question, as are advances over time by some of them. In 2004, over a total of 36 requests put together by students, 18 were responded to by authorities, some in time and others not,
 another 14 had no response and four were incorrectly formatted or not delivered for diverse reasons.

The next year, the results were considerably worse in the first semester: of the 94 freedom of information requests presented, only 31 obtained an answer, which represents less than 33 percent. On the whole, 2005 was not a good year for freedom of information in the country: the proposed national freedom of information law which had been awaiting ratification from both chambers of congress lost parliamentary status, which, through diverse actions, confirmed that it is still an area that is reticent to recognize the right to information as a human right and not a power of legislators.

The PEN, which in December 2004 had given a good sign with Decree 1172/3, evinced some worrisome backsliding in terms of freedom of information in the field of national administration – the Secretary of State Intelligence (SIDE) self-excluded itself from the decree, the Legal and Technical Secretariat of the Presidency maintained in two decisions that in certain cases the decree does not have any application because the Rules of Administrative Procedures (Decree 1759/72) takes precedence and the Ministry of the Interior developed in its Judicial area a criterion that violated the principle of informality of President Kirchner’s decree and clearly places obstacles in the path of freedom of public information in organisms critical to functioning democracy, such as national security, the National Migration Direction and the National Electoral Direction, to name just a few examples. 

Among the answered requests, one from the Secretariat of Human Rights in the National Ministry of Justice deserves to be singled out: it states “no state archives were found stating which citizens exercised the option granted by Article 23 of the National Constitution to exit by their own will after the 1976 coup.” It clarifies that “no archives created by the military dictatorship fitting this description were found, reason for which there is no register regarding people who left the country between November 1974 – the date the state of siege was declared – and December 1983.” Another notable response came from the Chief of the Cabinet of Ministers’ office, which sent a photocopy of the chief of the cabinet’s pay stub to the student who asked what salary that functionary, Alberto Fernández, earned, neglecting to even cross out the bank account.number, This is questionable under the habeas data law, Law 25.326, which protects personal information. And one from the Ministry of Justice, regarding statistics for kidnapping, express kidnapping and other crimes, where information for the entire country is provided excepting the province of Buenos Aires, with the clarification that  that jurisdiction did not provide the national organism with data.

Also of note were the answers from the Ministry of Health about Chagas Disease; one from Education about the budget and local government situation for the UBA and another about Communication scholarships to study abroad; another from SEDRONAR about addiction prevention, for which they gave a student a personal audience; another from the Secretary of Energy about the Use of Rational Energy Program (PUREE) and, finally, one from the National Commission of Communication regarding the number of complaints currently received by the telephone users organisms and what it does with them, in which the response was that the information is available on the Internet. Besides, based on the answers to other requests, one can note a certain facility to access budgetary information in the Ministry of Economy and other dependencies, and some information linked to giving out of social plans, especially in the Ministry of Work.

Student requests to decentralized organisms encountered especial difficulties. One petitioner was told by phone that the SIDE had self-excluded itself from the freedom of information decree and with the Ministry of the Interior. This organism, which received the greatest quantity of student requests, was clearly the least willing to give information: of a total of 12 requests only one received a response. The response was a letter from the interior minister, Aníbal Fernández, explaining to the student that they would not respond to the request for information from the federal police because it is not compiled and the decree does not require them to do so, except one law which specifically does (which is correct). Of the other 11 requests six students received letters to their homes stating that before an answer could be released by the General Directory of Judicial Affairs of the Ministry of the Interior, the students would have to “formally constitute a domiciliary address following the terms of Article 1 and subsequent articles of the Administrative Procedures Regulations (T.O. Decree 1183/91).” The other five received no answer, which is a negative answer, according to the decree.
After the monitoring results were published in the newspaper La Nación, the percentage of answered requests increased, although it is impossible to state that the change is due solely to this. Since the publication, more than half of the requests have received official responses. And, surprisingly, some ministries, like that of the Interior and Federal Planning, which generally did not respond, have started to do so. 

In the second half of 2005, over a total of 170 requests, 93 were answered, which means that nearly 55 percent of the students received some kind of answer, although in many cases it was only the notification that the extra 10 days would be used or that the request had been presented to the wrong organism. In the first semester of 2006, 167 students presented requests and 96 received some sort of response and, in the second semester, 165 presented and 83 received responses. This year the results were even better: out of 184 requests, 112 had some level of success, which equals over 60 percent.

Although quantitatively – at least in non-sensitive requests – the national and Buenos Aires governments have noticeably improved in their job of providing information, undesirable practices continue to exist. Among them, the fact that the 10 day term to send answers allowed in the law is rarely met, and the petitioner is rarely informed that extra time will be used. In these years information has never been denied to a student using some of the exceptions permitted by the laws. What has been used, as previously mentioned is the Law of Protection of Personal Information (Law 25.326). On the other hand, it is also fair to recognize that is easier than it was a few years ago for students to deliver their requests to organisms, even when they present them handwritten, and to obtain the confirmation of reception signature and date from the corresponding functionary.

Among the last requests that deserve emphasis, is one from a student who requested the times during which a federal police officer is supposed to be at the corner of her house, and was summoned to her neighborhood commissary to give a affidavit with the question and the answer (which, as is to be expected, frightened the petitioner); another about the accidents provoked by radar system failures between 1990 and 2006, which obtained a different answer from what the minister of Defense, Nilda Garré, had declared publicly months before; another linked to the corruption case involving a Swedish company, Skanska, which has not yet received a formal answer from the Ministry of Planning, but led several Energas public servants to state by phone that they are fearful of giving the requested information; and many requests presented to public service providers, such as Edesur and Trains of Buenos Aires (TBA), which were answered, unlike experiences in previous years, when companies refused to accept the law’s applicability to them. An interesting request, which did receive a response, asked for the amount of students who entered the National Library in 2006, another asked about the subsidies received by TBA and a third requested the details of every request of information received by the Chief of the Cabinet’s office up to the date.

Looking forward.

The monitoring work carried out by UBA students is not perceived or valued equally by all the public servants who worked towards freedom of information.
 In these years, while a few public servants thanked us for our collaboration in forcing them to exercise and practice the norms and system of freedom of information, others questioned students’ requests of “random information,” which they would not use later and which they considered to be a waste of resources in a country as poor as Argentina.

We do not doubt that the experience is a valuable one, for the students as well as for the public servants, reason for which we will continue to do it twice a year. We consider, additionally, that the increase of requests for information, and the increase in interest on the part of society regarding the matter will foment the odds of Argentina one day having a national Freedom of Information Act and 24 provincial norms of the same kind.

More than 70 countries, including Ecuador, Jamaica, Peru, the Dominican Republic, Panama, Mexico and the United States already have norms allowing anyone to access already compiled public information or obligate the government to produce it. In Argentina the proposed freedom of information law lost parliamentary status on November 30, 2005, because the lower chamber of congress had not debated it yet, although the upper chamber had approved it in December 1, 2004 with dangerous modifications to the text approved by the Chamber of Deputies on May 8, 2003.

The proposal approved by the deputies was unique in that it was created through a procedure of consultation with civil society unprecedented in the country. Over 20 meetings were held in the span of eight months, in which businesspeople, academics, journalists, non-governmental organizations, public servants, consultants, industrial associations and chambers of commerce, in addition to well-known international figures, were consulted by the Anticorruption Office (OA) in order to create a proposed law with the highest level of participation, technical quality and legitimation. The initiative accepted the basic principles elaborated and agreed upon between various organizations of civil society, maintaining that a freedom of information law must contain certain requisites and elements that guarantee its efficiency: widespread legitimation, allowing every person to access information found in the three powers of the state; a few expressly enumerated exceptions; a system of sanctions for public officials who unjustifiably deny information and rapid judicial remedies citizens can turn to if their rights are violated.
 This text, with minor modifications, obtained half approval in the lower chamber.

On the other hand, the text approved by the Senate with changes introduced by the Commission of Constitutional Affairs, presided by Cristina Fernández de Kirchner – first lady and current leading presidential candidate- substantially restricts the right to freedom of public information and did not respect international and constitutional standards on the issue.
 The senators’ modifications include the obligation on the part of citizens to specify the motives for the request; requiring affidavits for the requests; the establishment of fees – varied depending on the stated motives – to access information; the widening of the reasons for which information can be classified; the exceptions that permit denial to their access, such as the term for which the document in question can be maintained confidential; and the ambiguity of the definition of “public information”, which extends the obligation to include all private entities. This last point substantially changed the spirit of the proposed law, which, in addition reaching all subsections of all three national powers, included entities linked to the government or use information of public nature, such as concession companies for public services and the entities that receive state subsidies.


Nonetheless, in a federal country like Argentina, not only is it fundamental for freedom of information to occur at a national level, but also at the provincial level, where the picture varies drastically by district. Half of Argentina’s 24 jurisdictions have norms – laws or decrees – which, to larger or lesser extent, recognize or guarantee this right. Freedom of information norms were approved in two provinces in 2005: Entre Ríos (Decree P.E. Provincial nº 1169/05) and Santiago del Estero (Law 6.753), although in this case it meant a clear retreat, because it invalididated Law 6.715, created at the start of the 2005 federal intervention and now the new norm demands the invocation of interest to solicit information. These jurisdictions have joined the ten that already had a form of protection for this right: Buenos Aires (Law 12.475 of 2000), Autonomous City of Buenos Aires (Law 104 de 1998 and Statutory Decree 1424/99), Córdoba (Law 8.835 –Ley Carta al Ciudadano- and Ley 8.803 de 1999), Chubut (Law 3.764 de 1992), Jujuy (Law 4444 of 1989 and Agreed Decree 7930/03), La Pampa (Law 1.654, which only grants the right to journalists, not private individuals), Misiones (Decree 929/00), Río Negro (Law 1.829 of 1984 and Provincial Decree 1.028/04), Salta (Provincial Decree 1574/02) and Tierra del Fuego (Law 653 of 2004).

It would be interesting that this same practice be carried out in several universities across the country. This would permit the extension of the knowledge of the right to freedom of information among the population and contribute to good practices in the public sector. Doing it requires only the will and initiative of a group of students and professors.

It is, however, true that the UBA experience could be much more valuable if all the information obtained up to the moment were at the disposal of the community, something which does not currently happen due to lack of resources. If the requests and the answers were actually archived, scanned and put on a web page, investigators, journalists and citizens could consult them and access the information, which will otherwise just become old paper as time passes. 
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� Laura Zommer is a journalist at La Nación (national daily newspaper). Has a law and communication degree from the University of Buenos Aires. At present, she is a professor of Right to Information at the University of Buenos Aires and director of Communication at CIPPEC (Center for the Implementation of Public Policy for Equity and Growth).


� Recognized by Board Resolution Number 2109 in 2007.


� The head professor of the course is Damián Loreti, until July 2007 Henoch Aguiar held the post.


� Decree 1172/3 was passed by President Néstor Kirchner on December 3, 2003. The full text of the norm is available at: http://www.mejordemocracia.gov.ar/TextoDecreto1172-2003.php


� Law 104 was sanctioned by the Legislature of the Autonomous City of Buenos Aires on November 19, 1998. The full text of the norm is available at: http://www.ciudadyderechos.org.ar/derechosbasicos_l.php?id=15&id2=92&id3=55


� The exercise conducted in the course is possible thanks to the support and efforts of Damián Loreti and the other professors of Right to Information -Angel Lanzón, Víctor Pesce, Diego Veljanovich, Esteban Lescano, Ezequiel Klass and Mariano Román- and would be impossible without the participation and enthusiasm of the students, and the special work of compiling, analyzing and systematizing carried out by the student assistant Alejandro Crespo. Other student assistants and students work ad honorem, such as: Laura Galiñanes, Romina Colman, Vanesa Fognani, Emiliano Delio, Valeria Celis, Natalia Mutuberria, Inés Selvood, María Fernanda Arenas and Wanda Fairman.


� To spread information among citizens, in May 2007, CIPPEC and Grupo Clarín created a Practical Guide to Freedom of Information that was published as a special four-page supplement in the widest circulating newspaper in the country and 8 provincial papers. The guide, which we created with Natalia Torres is available at: accesoalainformacion.org/semana.php


� The Sub-secretariat for Institutional Reform and Strengthening of Democracy is the organism in charge of the implementation of Decree 1172/3. Their website is: www.mejordemocracia.gov.ar


� The “at least” refers to the fact that statistics about the amount of requests presented and answers received is done only at the end of each semester, and if some organism responds outside of the legal term, the fact is not always recorded because not all students report the news to the program after the end of the course.


� Topics for which most laws in the country and internationally provide some type of exemption..


�A request directly related to the General Rules for the Management of Interests of the Executive Power, covered in Annex III of Decree 1172/3.


� All the requests, and their corresponding answers, are available upon request at the Vice Dean office of the Social Sciences Faculty of UBA,, at M.T. de Alvear 2230, first floor.


� Article 75, subsection 22 of the Carta Magna included various human rights treaties and international pacts recognizing the right to information. Article 19 of the Universal Declaration of Human Rights states: “Every individual has the right to freedom of opinion and expression; this right includes not being bothered because of these opinions, being able to investigate and receive information and opinions and to spread them, without frontiers, by any medium of expression;” article 13 subsection 1 of the American Human Rights Convention states: “Every person has the right to freedom of thought and expression. This right to seek, receive and spread information and ideas of all kind, without consideration of national borders, be it orally, in written form or printed or artistic, or through any other method of their choice;” and article 19, subsection 2 of the International Pact of Civil and Political Rights indicates: “Every person has the right to freedom of expression; this right encompasses the freedom to seek, receive and spread information and ideas of all kind, without regard for national borders, be it orally, in written form, or in printed or artistic form or any other procedure of their choice.”


� Decree 1172/3 states that the person receiving the request is obliged to permit access to the information in the moment it is solicited or provide it in no more than 10 days. The term can be extended, exceptionally, for another 10 days, as long as the person communicates as much to the solicitor with adequate justification before the end of the term. Law 104 of the Autonomous City of Buenos Aires gives 10 business days and the possibility of a 10 day extension.


� At the end of each semester, the course does an open class in which results of the monitoring are presented, inviting functionaries and members of civil society working towards freedom of information. Subsecretary for Institutional Reform and Strengthening of Democracy, Marta Oyanarte, participated in two of these events.


� The international experience allowed the creation of consensus regarding what a freedom of information law must contain in order to effectively channel requests for information. Some of the main requirements are:


Widely recognizing the right for every citizen, without discrimination. 


The law should not require citizens to give reasons for their requests for information.


Clearly determining areas in which there may be exceptions. Exceptions should be presented precisely and remembering that the principle is public information and secrecy an exception.


Contemplation of mechanisms of appeals, in the case that information has not been provided and create norms permitting the justice system to resolve such cases.


A document about the minimum requirements can be consulted at: www.accesoalainformacion.org


� Diverse organizations which have been pushing the approval of a freedom of information law for years – la Asociación por los Derechos Civiles (ADC), el Centro de Implementación de Políticas Públicas para la Equidad y el Crecimiento (CIPPEC), el Centro de Estudios Legales y Sociales (CELS), la Fundación Ambiente y Recursos Naturales (FARN), la Fundación Poder Ciudadano y el Instituto de Estudios Comparados en Ciencias Penales y Sociales (INECIP) – created a document, distributed in the Senate, outlining the main objections to the Constitutional Affairs Committee’s decision, later approved by the Senate vote. To access the full document and the chronology of the proposed law’s passage through congress visit: http://www.accesoalainformacion.org/estadoactual.php
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